
a publication of the health care compliance association 

23
A checklist approach for 
conducting compliance 

investigations

T. Jeffrey Fitzgerald  
and Asher D. Funk

30
What it takes: 
An effective 

program

Mary Ellen McLaughlin 
and Shawn Seguin

45
Key Stark Law 
developments 

thus far in 2017

Gary W. Herschman 
and Yulian Shtern

38
Compliance programs: 

An organizational 
strategy for 2017 

and beyond

Steven Ortquist

Compliance
TODAY October 2017

www.hcca-info.org

A window into compliance 
efforts in the real world
an interview with Susan Gillin 
Chief of the Administrative and Civil Remedies Branch
Office of Counsel to the Inspector General
U.S. Department of Health and Human Services

See page 16

This article, published in Compliance Today, appears here with permission from the Health Care Compliance Association. Call HCCA at 888-580-8373 with reprint requests.



888-580-8373  www.hcca-info.org 5

C
om

p
li

an
ce

 T
od

ay
  

 O
ct

ob
er

 2
01

7

EDITORIAL BOARD

Gabriel Imperato, Esq., CHC, CT Contributing Editor 
Managing Partner, Broad and Cassel

Ofer Amit, MSEM, CHRC, Manager, Research Operations  
Miami Children’s Hospital

Janice A. Anderson, JD, BSN, Shareholder, Polsinelli PC

Christine Bachrach CHC, Chief Compliance Officer  
University of Maryland

Dorothy DeAngelis, Managing Director, Navigant Consulting

Gary W. Herschman, Member of the Firm, Epstein Becker Green

David Hoffman, JD, President, David Hoffman & Associates

Richard P. Kusserow, President & CEO, Strategic Management

F. Lisa Murtha, JD, CHC, CHRC, Senior Managing Director  
FTI Consulting

Robert H. Ossoff, DMD, MD, CHC, Maness Professor of Laryngology 
and Voice, Special Associate to the Chairman, Department of 
Otolaryngology, Vanderbilt University Medical Center

Jacki Monson, JD, CHC, Chief Privacy Officer, Sutter Health 

Deborah Randall, JD, Law Office of Deborah Randall

Emily Rayman, General Counsel and Chief Compliance Officer 
Community Memorial Health System 

James G. Sheehan, JD, Chief of the Charities Bureau  
New York Attorney General’s Office

Lisa Silveria, RN, BSN, CHC, System Compliance Director 
Dignity Health

Jeff Sinaiko, President, Altegra Health Reimbursement and 
Advisory Services

Debbie Troklus, CHC-F, CCEP-F, CHRC, CHPC  
Managing Director, Aegis Compliance and Ethics Center

Cheryl Wagonhurst, JD, CCEP, Partner  
Law Office of Cheryl Wagonhurst

Linda Wolverton, CHC, CPHQ, CPMSM, CPCS, CHCQM, LHRM, 
RHIT, Chief Compliance Officer, TeamHealth

EXECUTIVE EDITOR: Roy Snell, CHC, CCEP-F, CEO, HCCA 
roy.snell @ corporatecompliance.org

NEWS AND STORY EDITOR/ADVERTISING: Margaret R. Dragon 
781-593-4924, margaret.dragon @ corporatecompliance.org

COPY EDITOR: Patricia Mees, CHC, CCEP, 888-580-8373 
patricia.mees @ corporatecompliance.org

DESIGN & LAYOUT: Pete Swanson, 888-580-8373 
pete.swanson @ corporatecompliance.org

PROOFREADER: Bill Anholzer, 888-580-8373 
bill.anholzer @ corporatecompliance.org

PHOTOS ON FRONT COVER & PAGE 16: Steve O'Toole

Compliance Today (CT) (ISSN 1523-8466) is published by the Health 
Care Compliance Association (HCCA), 6500 Barrie Road, Suite 250, 
Minneapolis, MN 55435. Subscription rate is $295 a year for nonmembers. 
Periodicals postage-paid at Minneapolis, MN 55435. Postmaster: 
Send address changes to Compliance Today, 6500 Barrie Road, 
Suite 250, Minneapolis, MN 55435. Copyright © 2017 Health Care 
Compliance Association. All rights reserved. Printed in the USA. Except 
where specifically encouraged, no part of this publication may be 
reproduced, in any form or by any means without prior written consent 
of HCCA. For Advertising rates, call Margaret Dragon at 781-593-4924. 
Send press releases to M. Dragon, 41 Valley Rd, Nahant, MA 01908. 
Opinions expressed are not those of this publication or HCCA. Mention of 
products and services does not constitute endorsement. Neither HCCA 
nor CT is engaged in rendering legal or other professional services. If such 
assistance is needed, readers should consult professional counsel or 
other professional advisors for specific legal or ethical questions.

VOLUME 19, ISSUE 10

Compliance professionals and the OIG 
share this challenge of predicting new 
types of fraud, waste, and abuse; and I 
hope we can continue to collaborate to 
share ideas and try different ways of 

protecting the programs.

“ ”
See page 20
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A s a long-time practicing physician 
(internist/hospitalist), I have seen my 
clinical colleagues over the years use 

some unusual methods to circumvent the doc-
umentation requirements set forth by payers 
and regulators. Although I don’t condone 
some of these practices, especially when used 

to justify the up-coding of charges, I 
do understand the pressures levied 
on physicians and other providers to 
document appropriately. Further, I 
recognize the burden this obligation 
can cause for the busy caregiver.

Common work arounds
Most of the dubious practices I have observed 
do not seem to emanate from a concerted 
effort to defraud the system. Rather, they are 
the result of providers trying to deliver patient 
care and document their activities within the 
limited time available. Consider the common 
practice of “cutting and pasting” portions of 
the clinical documentation from one visit to 
another. As a hospitalist, I frequently have 

seen this done with problem lists and physi-
cal exam findings. The danger here is that 
unless these items are updated, they neither 
reflect the patient’s status, which may result in 
quality and patient safety issues, nor do they 
reflect the actual services provided during the 
visit. Likewise, using templates saves time, 
but if that comes at the expense of accurate 
documentation, it may not be worth the extra 
minutes saved.

Another common error I’ve observed is for 
providers to try to bypass the database func-
tion of an electronic medical record (EMR) 
and instead enter all information as free text. 
This practice seems more comfortable to them, 
because it mirrors how hand documentation 
in medical records was done before the devel-
opment of electronic systems. It also saves 
time, especially if the free text is dictated into 
the record, an option frequently used by those 
who have poor keyboarding skills. The con-
sequence of entering too much free text into 
an EMR (a sophisticated database with a lot 
of prescribed fields) is that most systems can’t 
process free text. Thus, the retrieval of data for 
a variety of purposes (e.g., quality reporting, 
performance improvement, population health 

by Ellis “Mac” Knight, MD, MBA

Clinical documentation: 
10 means for compliance 
and convenience

 » Avoid poor clinical documentation practices that commonly result from limited time for direct patient care and documentation. 

 » Mitigate the deleterious effect documentation in the electronic medical record can have on face-to-face patient care delivery.

 » Ensure compliant documentation of care is accomplished in the most efficient and effective manner possible.

 » Prepare for value-based reimbursements, where both clinical documentation and abstraction of performance data from the medi-
cal record will be required for billing purposes.

 » Step back to re-tool provider clinical documentation processes and procedures.

Ellis “Mac” Knight (mknight@cokergroup.com) is Senior Vice President/Chief Medical 

Officer, at the Coker Group in Alpharetta, GA.

Knight
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management) is compromised. At this point, 
the EMR system essentially becomes a sophis-
ticated but very expensive word processor.

Finally, providers should know better 
by now, but many of them continue to think 
they can game the payment system to up-
code the encounter to a higher billing level 
by extensively documenting more informa-
tion than necessary. Providers who feel that 
all the patients they see are complicated and 
complex will often try to justify this claim by 
adding extraneous information to office notes. 
Therefore, even if the services rendered during 
the specific encounter do not justify a higher 
charge code, the additional (usually irrelevant) 
information is an attempt to obscure this fact. 
The irony here is that the additional documen-
tation requires more time — unless other poor 
practices are used, such as cutting and pasting 
(see above) — and rarely escapes the eye of an 
experienced auditor.

Proven methods for compliant documentation
The question then becomes, how can busy 
providers document in a compliant fashion 
that also minimizes the time taken away from 
direct patient care? There is no doubt that 
EMR system documentation requirements 
distract from patient-facing care delivery. For 
this reason, proven methods for mitigating 
this deleterious effect need to be described 
and deployed.

The compliant means of successfully 
using an EMR without negatively affecting 
the provider’s time with direct patient care are 
as follows.

Defining documentation requirements
Far too many providers seem to feel that more 
is better when it comes to documentation. In 
fact, the opposite may be true, and most expe-
rienced auditors are not fooled when excessive 
and extraneous information is recorded. All 
information provided should add to the utility 
of the clinical note.

Using scribes
Many providers find that using scribes to 
document information dictated by the pro-
vider (e.g., history, physical exam, diagnoses, 
and treatment plans) into the medical record 
can dramatically save time and increase 
face-to-face interactions with patients. 
Moreover, some providers have noted that 
patients enjoy this type of interaction, because 
the provider’s verbal transfer of information to 
the scribe also informs the patient of the pro-
vider’s findings, assessment, and plans.

Using templates
Templated notes can help guide documenta-
tion requirements and remind providers of 
the necessary information to include in each 
note. Pre-filled templates, however, should be 
avoided, because they are commonly used as 
the default entry into the note and not prop-
erly modified to reflect the actual findings for 
each exam.

Dictating notes
Many providers felt that the dictation of notes 
would become a thing of the past with the 
advent of EMR systems. However, this has not 
been the case, and many caregivers (especially 
those who are not proficient typists) continue 
to find that dictation, especially using voice 
transcribing software, can expedite the docu-
mentation process. Again, dictating according 
to default templates should be avoided, and 
effort should be given to ensuring that each 
note accurately reflects the actual information, 
exam findings, diagnoses, and treatment plans 
for each patient.

Following guidelines 
Although rigid adherence to standardized 
order sets or treatment plans should be 
avoided, using evidence-based guidelines 
can save providers time as they see patients 
with common conditions or complaints. This 
approach will help avoid having to develop 
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diagnostic or treatment plans de novo with 
each separate encounter. The other advantage 
of the guidelines approach is that adher-
ence to these standards generally means 
best practices are being applied to each 
patient’s situation.

Real-time dictation 
As mentioned, many patients enjoy having 
their provider dictate a note during their 
patient visit, either to a scribe or to an elec-
tronic transcription service. This technique 
can also serve to augment communication 
between the provider and the patient. It also 
avoids the provider’s forgetting key elements 
of the encounter between the time of the 
patient visit and the documentation process.

Coding support
Providers should work closely with profes-
sional coders to ensure their notes include the 
key documentation elements required for the 
accurate coding of patient visits for billing 
purposes, quality and cost measure abstrac-
tion, and risk adjustment of performance data.

Avoiding free text
Free text entries into the EMR can often best 
describe clinical situations; however, most 
EMRs cannot process free text. Therefore, 
this information is difficult to extract from 
the EMR for reporting, research, or com-
pliance purposes. Free text entries into 
the EMR should be limited to the History 
of Present Illness (HPI) and, in complex 
cases, to the Assessment portion of clinical 
notes. Using pre-defined fields with drop 
down lists can also save time during the 
documentation process.

Incorporating patient-generated information
Patients are now well armed with smart-
phones, patient portals, and other 
technological innovations they can use to 
access and even contribute to the information 

incorporated into their medical record. This 
information transfer can occur synchronously, 
perhaps during a virtual visit, or asynchro-
nously, thus allowing the provider to respond 
and document the clinical encounter at a more 
convenient time.

Turning the EMR into a multi-media 
recording device 
A picture is often worth a thousand words 
and photographs of rashes or other clinical 
conditions can serve to document a clinical 
event better than a written description. Video 
recording of events, such as seizures or syn-
copal episodes, can also be invaluable in both 
the assessment and documentation compo-
nent of patient care delivery.

The above list is not all-inclusive, but 
hopefully it will allow providers to optimize 
the time spent providing face-to-face patient 
care and minimize their time spent clinically 
documenting information that may not be 
of value. 

Providers should avail themselves fully 
of the technological innovations now in place 
that can serve to ensure compliant documen-
tation of care is accomplished as efficiently 
and effectively as possible.

Conclusion
Compliance with clinical documentation 
requirements is likely to remain a challenge 
for all providers, especially as value-based 
reimbursements (where both clinical docu-
mentation and abstraction of performance 
data from the medical record will be required 
for billing purposes) become more the norm.

In summary, providers would be well 
advised to step back occasionally from the 
demands of patient care and clinical docu-
mentation and take a moment to re-tool the 
processes and procedures they use in these 
extremely critical efforts. This exercise will 
serve both to enhance patient and provider 
satisfaction with the care delivery system. 




